
 

 

Historical Interim Final Required

Emission Emission Goal Emissions Rate Reduction

State  Rate (2012) (2022-2029) Goal (2030+) (2012-2030)

Alabama 1,518           1,157                      1,018                  33%

Arizona 1,552           1,173                      1,031                  34%

Arkansas 1,779           1,304                      1,130                  36%

California 963               907                          828                      14%

Colorado 1,973           1,362                      1,174                  40%

Connecticut 846               852                          786                      7%

Delaware 1,254           1,023                      916                      27%

Florida 1,247           1,026                      919                      26%

Georgia 1,600           1,198                      1,049                  34%

Idaho 858               832                          771                      10%

Illinois 2,208           1,456                      1,245                  44%

Indiana 2,021           1,451                      1,242                  39%

Iowa 2,195           1,505                      1,283                  42%

Kansas 2,319           1,519                      1,293                  44%

Kentucky 2,166           1,509                      1,286                  41%

Louisiana 1,618           1,293                      1,121                  31%

Maine 873               842                          779                      11%

Maryland 2,031           1,510                      1,287                  37%

Massachusetts 1,003           902                          824                      18%

Michigan 1,928           1,355                      1,169                  39%

Minnesota 2,033           1,414                      1,213                  40%

Mississippi 1,185           1,061                      945                      20%

Missouri 2,008           1,490                      1,272                  37%

Montana 2,481           1,534                      1,305                  47%

Nebraska 2,161           1,522                      1,296                  40%

Nevada 1,102           942                          855                      22%

New Hampshire 1,119           947                          858                      23%

New Jersey 1,091           885                          812                      26%

New Mexico 1,798           1,325                      1,146                  36%

New York 1,140           1,025                      918                      19%

North Carolina 1,780           1,311                      1,136                  36%

North Dakota 2,368           1,534                      1,305                  45%

Ohio 1,900           1,383                      1,190                  37%

Oklahoma 1,565           1,223                      1,068                  32%

Oregon 1,089           964                          871                      20%

Pennsylvania 1,682           1,258                      1,095                  35%

Rhode Island 918               832                          771                      16%

South Carolina 1,791           1,338                      1,156                  35%

South Dakota 2,229           1,352                      1,167                  48%

Tennessee 2,015           1,411                      1,211                  40%

Texas 1,566           1,188                      1,042                  33%

Utah 1,874           1,368                      1,179                  37%

Virginia 1,477           1,047                      934                      37%

Washington 1,566           1,111                      983                      37%

West Virginia 2,064           1,534                      1,305                  37%

Wisconsin 1,996           1,364                      1,176                  41%

Wyoming 2,331           1,526                      1,299                  44%

Source: EPA's Clean Power Plan, www2.epa.gov/cleanpowerplan

EPA's Required Rate-Based CO2 Emission Rates - Existing Plants 

(lbs./MWh)
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THE EPA'S CLEAN POWER PLAN: 
AN OVERVIEW OF THE FINAL RULE AND HISTORICAL CONTEXT 

 
OVERVIEW
 

In 2007, the United States Supreme Court 
issued a decision in Massachusetts v. Environmental 

Protection Agency (EPA) in which it determined that the 
U.S. EPA has the authority to regulate carbon dioxide 
(CO2) emissions from domestic power plants. The Court 
indicated that the Agency is permitted to regulate CO2 
emissions under the Clean Air Act (CAA) as long as 

there is supporting evidence that such emissions 
endanger public health. In light of the Court's ruling, in 

2009, the EPA released an "endangerment finding," 
concluding that climate change caused by human 
emissions of greenhouse gases (largely CO2) threatens 
public welfare in multiple ways, namely by putting large 
areas of the country at risk of reduced water supplies, 
increased water pollution, and increased occurrence of 
extreme weather events such as floods and droughts. 

The EPA indicated that climate change is expected to 
result in an increase in peak electric demand, and 
opined that extreme weather threatens energy, 
transportation, and water resource infrastructure.  

 
Using the Court's ruling as precedent, the EPA 

adopted rules in 2010 and 2012 addressing CO2 

emissions and fuel economy for cars and light trucks. In 
2011, the EPA signed a settlement with several states 
that was intended to resolve ongoing litigation related 
to the Agency's failure to promulgate rules governing 
CO2 emissions from power plants; shortly thereafter, 
the EPA began focusing on CO2 emissions attributable to 

electric generation. According to the EPA, the power 
sector accounts for 38% of domestic CO2 emissions, 
followed by transportation (34%), industrial 
operations (18%), and the commercial/residential 
sectors (10%). 

 
In June 2013, President Barack Obama (D) 

issued a memorandum directing the EPA to utilize its 
authority under section 111(b) of the CAA--the most 
recent version was enacted in 1990--to issue 

"standards, regulations, or guidelines" that address CO2 
emissions from new and "modified and reconstructed" 
power plants. 

 

President Obama's June 2013 memorandum 
also instructed the EPA to develop regulations, in 

accordance with section 111(d) of the CAA, that address 
CO2 emissions from existing plants. In accordance with 
the President's directive, in June 2014, the EPA released 
its proposed "Clean Power Plan" (CPP), which it 
indicated at the time was designed to reduce CO2 
emissions across the power sector (not on a unit-
specific basis) by roughly 30% from 2005 levels, or 

Table I 
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about 19% from 2012 levels, by 2030. The latter base year largely reflects reductions already achieved due to 

lackluster electricity sales stemming from the recent economic recession, measures like the Regional 
Greenhouse Gas Initiative (RGGI) used in several Northeastern states to reduce CO2 emissions, and perhaps 
most significantly, the impact of shale gas extraction on the competitiveness and proliferation of gas-fired 

plants. The EPA simultaneously released its proposed CO2 emissions standards that would apply to plants that 
have been modified or reconstructed; however, the Agency acknowledged that "few covered units will trigger 
the reconstruction or modifications provisions." 

 

On Aug. 3, 2015, the Agency released the final version of the CPP. Although the current iteration of the 
plan bears some similarities to the initial rule, the Agency made certain important modifications, as noted below. 

 
Also on Aug. 3, 2015, the EPA released its final rule to limit the "carbon intensity" rates for yet-to-be-

constructed gas-fired plants to about 1,000 lbs./MWH, and to 1,400 lbs./MWH for coal-fired plants. The rule 
effectively prevents new coal-fired power plant construction, since these plants are currently designed to emit 

about 1,800 lbs./MWH of CO2, and roughly 20% of CO2 would need to be removed from the combustion process 
through the use of carbon-capture-and-storage (CCS) equipment; at this time, CCS technology is not an 
economically-viable option for most plants. 

 

OVERVIEW OF JUNE 2014 PROPOSED RULE  
 

The EPA's June 2014 proposed rule called for the adoption of a "rate-based" or "carbon intensity" 

reduction goal to be phased in for each jurisdiction (except for Vermont and Washington, D.C., which do not 
have any fossil-fuel-fired facilities) beginning in 2020, with full implementation to occur by 2030. The rate-based 
(lbs. CO2/MWH) goal could be converted into a "mass-based" (millions of metric tons of CO2 annually) goal that 

would help to facilitate regional coordination of emissions reductions through a cap-and-trade-type program 
akin to that currently in place for the states (Connecticut, Delaware, Maine, Maryland, Massachusetts, New 
Hampshire, New York, Rhode Island, and Vermont) that participate in RGGI and California. The EPA claimed that 
the state-specific CO2 reduction requirements reflected circumstances unique to each state -- including energy 
policies, existing power plant mix/age, access to different types of fuels, and the relative carbon content of the 
coal used in each state -- and some states would have been required to achieve percentage reductions 
meaningfully different from those of other states. 

 

The EPA's proposed rule had incorporated the provisions of section 111(d) of the CAA that require 
emissions reductions to be attained "through the application of the 'best system of emission reduction' (BSER) 
that, taking into account the cost of achieving such reduction and any non-air quality health and environmental 
impacts and energy requirements, the Administrator determines has been adequately demonstrated." The 
Agency contended that the rule would allow for adequate flexibility to meet the required reductions through a 

combination of four "building blocks" reflecting viable, commercial-scale technology. These building blocks are 
described below. (Building blocks two through four constitute "outside-the-fence" measures.) 
 

(1) reducing the carbon intensity of generation at existing plants through heat-rate improvements or by 

switching to lower-carbon fuels (commonly referred to as "inside-the-fence" measures") 
 

(2) dispatching lower-emitting fossil-fueled (gas-fired) plants such that carbon-intensive plants are run less 

frequently (frequently referred to by many in the industry as "environmental dispatch") 
 

(3) dispatching low- or zero-carbon generation such that carbon-intensive plants run less frequently 
 

(4) utilizing demand-side management/energy efficiency programs to reduce aggregate demand for electricity, 

thereby reducing carbon emissions  
 

Soon after the proposed rule was issued, certain industry stakeholders began to assail the EPA's plan on 
the grounds that, among other things, the Agency lacks statutory authority to regulate CO2 emissions under the 
CAA, and that the assumptions used to calculate each state's required CO2 reductions were unrealistic. 

 

The EPA received feedback on the proposed rule from interested parties during the second half of 2014, 
and comments were submitted by a diverse group of stakeholders that included state environmental and energy 
officials, public utility commission, electric utility representatives, and officials with independent system 

operators and regional transmission organizations. Utility customers also weighed in on the proposed rule. In 
response to the concerns expressed by many of these parties, the EPA revised certain parts of its proposed rule, 
and released the final version of the rule on Aug. 3, 2015. 

 

OVERVIEW OF AUGUST 2015 FINAL RULE 
 

 Similar to the draft version of its 111(d) rule, the EPA's final rule calls for a steep reduction in CO2 
emissions from existing power plants by 2030 -- a 32% reduction from 2005 levels, versus the 30% cut 
originally envisioned. In response to concerns expressed by many industry stakeholders that the proposed rule's 

http://www2.epa.gov/cleanpowerplan/clean-power-plan-final-rule
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compliance timeframe was too restrictive, the Agency eased certain deadlines, giving the states the ability to 
submit their compliance plans as late as Sept. 6, 2018, and allowing the interim compliance period to begin on 
Jan. 1, 2022 (versus Jan. 1, 2020). The sections that follow provide a closer look at the major elements of the 
EPA's final CPP. 

 

Building Blocks 
 

 Similar to its proposed rule, in its final rule, the EPA determined the BSER by examining technologies 
and measures already being used. Consistent with previous BSER determinations in other rulemakings, the EPA 
considered the types of strategies, technologies and measures that states and utilities are already using to 
reduce CO2 from fossil fuel-fired power plants. In the final version of the CPP, the EPA determined that the BSER 
consists of three building blocks: (1) implementing heat-rate improvements at coal‐fired power plants; 

(2) replacing coal with natural gas-fired generation; and, (3) replacing coal with renewable energy. 
 

The proposed rule had included the use of energy efficiency measures as a fourth building block, but it 
was dropped in the final CPP. Opponents of the proposed rule had claimed that including an energy efficiency 

building block would have permitted the Agency to regulate activities "beyond the fence line" of power plants, 
thus exceeding the EPA's legal authority. 

 

Baseline Emissions Level and Planned Nuclear 
 

Under the final version of the CPP, the CO2 emissions baseline still reflects actual emissions data from 

2012, and uses these figures as the starting point to determine each state's goals, but the EPA made certain 
adjustments to include: (1) updated unit-level data; (2) updated fossil baseline generation (adjusted upwards) 
in states with large hydro generation portfolios; (3) updated state‐level generation (adjusted upwards) in cases 

where a unit outage was determined to have a potential significant impact on the state generation total; and, 

(4) updated state-level generation (adjusted upwards) to reflect under-construction fossil steam and natural gas 
capacity operating at expected technology-class levels. The EPA did not remove announced plant retirements 
from its baseline data. These adjustments are intended to reflect the best historical data available at the time of 
analysis and address the concerns identified by certain parties that had submitted comments on the Agency's 
proposed rule.    
 

The CO2 reduction thresholds incorporated in the final rule do not reflect electricity expected to be 

generated by "under construction" nuclear power plants.  However, if new nuclear units commence commercial 
operation, or if existing facilities expand their generating capacity (uprates), the incremental MWH would be 
eligible to be counted toward compliance. 

 

Emission Performance Rates  
 

 The final rule establishes interim and final CO2 emission performance rates for two categories of fossil 
fuel-fired plants: fossil fuel-fired electric steam generating units (generally, coal- and oil-fired power plants); 
and, natural gas-fired plants. 
 

To provide maximum flexibility to states and utilities in meeting the targets, EPA established interim and 

final statewide goals in three forms: (1) a rate-based state goal measured in lbs. CO2/MWH; (2) a mass-based 
state goal measured in total tons of CO2; and, (3) a mass-based state goal with a "new source" complement 
measured in total tons of CO2. States can then develop plans that ensure that the power plants in their state – 
either individually, together, or in combination with other measures – achieve the interim CO2 emission rates 
over the period 2022 through 2029, and the final CO2 emission rates, rate-based goals or mass-based goals by 
2030. 

 

The national emissions performance rates (i.e., the level of permitted emissions) by power plant type 

decline over time from 2022 to 2030, providing a glide path (see below). Effective in 2030 and beyond, the 
national standards are: fossil-fuel fired steam units (primarily coal) - 1,305 lbs CO2/MWH; and, stationary 
combustion turbines (primarily natural gas) - 771 lbs CO2/MWH. 

 

Glide Path and Step-Down 
 

 The CPP's phasing in of CO2 emission reductions targets from 2022 through 2029 eliminate a so-called 
"cliff" and allow states to develop their own emissions reduction trajectories or "glide paths." The glide path 
gradually "steps-down" the amount of CO2 allowed to be emitted per MWH generated.  The performance rates 
are phased in over the 2022-through-2029 interim period and are separated into three steps; 2022-2024; 
2025-2027; and, 2028-2029. Average emissions rates have also been established for the entire eight-year 

interim period. States may choose to set their own milestones for interim steps as long as they meet the interim 
and final goals (shown in Table I) specified in the CPP. 
 

In its required implementation plan (see below), a state must define its interim milestones and 
demonstrate how it will achieve them, as well as how it will meet the CPP's final goals. Thus, the final version of 
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the CPP provides states and utilities with some flexibility to consider a range of options to achieve the required 
reductions, while also addressing concerns raised by stakeholders regarding potential ratepayer impacts and 
stranded assets. 
 

Clean Energy Incentive Program 
 

 The final version of the CPP includes an optional Clean Energy Incentive Program (CEIP) that would 

reward states that develop wind or solar generation, as well as certain energy efficiency measures, prior to the 
2022 initial compliance date. States would receive emission reduction credits (ERCs) or allowances based on the 
amount of electricity generated by wind or solar generation projects that meet the requirements of the program, 
which then can be used as a credit against their CO2 emissions profiles. The EPA would then match any early 
action allowances or ERCs approved by the state that are created prior to 2022, up to 300 million tons of CO2. 
For rate-based plans, states would produce ERCs, and for mass-based plans they would produce allowances. For 
every 2 MWH generated by a wind or solar project during the compliance period, the project would receive one 

early action ERC or the equivalent number of allowances from the state, and the EPA would match the state's 
contribution. 
 

For energy efficiency projects in low-income communities, the state would provide two ERCs, or the 
equivalent in allowances, for every 2 MWH saved, and the EPA would again match the state's contribution. The 
credits and allowances, which are fully transferable, could then be used by affected plants to comply with the 
individual emission standards established for the plants by the CPP. The EPA would allocate the pool of ERCs and 

allowances based on the relative CO2 reductions each state is required to attain. 
 

The early action credits and allowances would be issued on a use-it-or-lose-it basis, and states would 

have to use the credits or allowances by Jan. 1. 2023, or they would be retired. Any matching allowances 
undistributed after Sept. 6, 2018, would be allocated back to the states participating in the CEIP. A state must 
demonstrate to the EPA that participation in the CEIP would not cause it to exceed its CO2 reduction targets 
during the compliance period. States that wish to participate in the CEIP would have to indicate their intent to 
do so in their initial implementation plans. 
 

Reliability Safety Valve 
 

 When the final CPP was released, the EPA committed to coordinating with the U.S. Department of 

Energy and the Federal Energy Regulatory Commission to help ensure reliable generation and transmission 
during the implementation period. In addition to committing to coordinate on reliability issues, the EPA also 
incorporated a provision for a reliability safety valve (RSV) into the final rule. The RSV provides: (1) a 90-day 
period during which an affected plant would not be required to meet the CO2 reduction standard established for 
it, but rather would have to meet an alternative standard; and, (2) a period beginning after the initial 90 days 

during which the affected plant may be required to continue to operate under an alternative standard, rather 
than under the originally envisioned standard. The RSV would apply in only a narrow set of circumstances, 

including during events that are unforeseeable and extraordinary and in instances in which a plant is compelled 
to operate to avoid a grid failure. The EPA outlined a process under which a state can notify and explain the 
emergency situation on a short-term basis, as well as if the problem continues to persist. 
 

State Implementation Plans (SIPs)/Federal Implementation Plan (FIP) 
 

 The CPP requires states to prepare, and submit for EPA approval, SIPs describing how they intend to 
comply with the emission targets. The CPP sets a deadline of Sept. 6, 2016 for states to either submit their SIPs 
or seek to extend the SIP submission deadline until Sept. 6, 2018. The CPP requires the interim targets to be 
met beginning in 2022, with attainment of the final targets required by 2030.  
 

The rule offers several options for states to demonstrate their progress toward meeting the interim 
emission goals. In addition to offering the three aforementioned multi-year step down goals, the rule also allows 
states to apply emission-reduction measures gradually in a cost-effective and practical manner. During the 
interim period, states are required to periodically compare emission levels achieved with emission levels 

projected in their initial plans, and report the results to the EPA. 
 

States are free to develop their own strategies to meet the emissions targets and are not required to 
use any of the building blocks identified by the EPA. States may elect to incorporate into their SIPs other 

strategies such as energy efficiency or displacing existing carbon-intensive generation with nuclear power. In 
addition, the CPP permits states to create regional initiatives to meet the CO2 emissions targets, such as 
through emission-credit trading systems similar to both RGGI and the trading program enacted in California. 

 

The EPA also developed a FIP that would be required for states that refuse to prepare a SIP that 
complies with the Agency's plan. The FIP would consist of emission caps directly applicable to power plants, 
along with a trading system that would allow a power plant with CO2 emissions above the cap to purchase 
credits or trade allowances with other participants. The FIP was also presented as a model for states to follow in 
creating their own SIPs. 
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POTENTIAL IMPEDIMENTS TO IMPLEMENTATION OF THE CLEAN POWER PLAN 

 
Not surprisingly, the EPA's carbon-reduction agenda is facing resistance. A number of states with a 

strong reliance on coal-fired generation and/or mining operations, led by West Virginia, Indiana, and Kentucky, 

but also including Alabama, Arkansas, Kansas, Louisiana, Nebraska, Ohio, Oklahoma, South Carolina, South 

Dakota, Wisconsin, and Wyoming, began to challenge the CPP when it was still in draft form in mid-2014. These 
states, which oppose the plan on both legal grounds (e.g., that the Agency lacks the statutory authority to 
regulate CO2 emissions from the power sector) and economic grounds (e.g., that electricity rates will skyrocket 
and coal-related job losses will continue to mount), intend to pursue a variety of legal maneuvers to block 
implementation of the plan. Specifically, they may seek to address the matter in a case before the U.S. Court of 
Appeals for the District of Columbia Circuit (D.C. Circuit) that was initiated in 2014 or they could file a new 

lawsuit. (On Aug. 13, 2015, the states filed a request for an emergency stay of the plan, pending resolution of 
all legal challenges.) Initial efforts to block the rule were unsuccessful, as the D.C. Circuit claimed to not have 
jurisdiction over the matter because, at the time, the rule had not been finalized. 

 
No stranger to the climate change debate and the impact it is having on the country's efforts to curb 

power plant emissions, several industrial companies, including Murray Energy, a large coal producer and vocal 

opponent of the CPP, have criticized nearly every aspect of the EPA's plan. According to Murray Energy, the plan 
would "destroy millions of jobs, cripple the American economy, and cause massive blackouts in our Country." 
Since the rule was released in draft form in mid-2014, entities such as Murray Energy and the states noted 

above, have been singing a common theme, and their opposition to the plan will leave its future uncertain for 
quite some time. 

 
 
 
 
 
 
 
 

 
 
 

 
Allegations that EPA Lacks Authority to Implement CPP--Industry stakeholders and others well-versed in federal 

environmental case law suggest that the EPA could be vulnerable to claims that it lacks authority to regulate 

CO2 emissions from existing power plants under section 111(d) of the CAA due to the fact that certain other 
power plant emissions are the subject of an EPA rulemaking under section 112 of the CAA (see below). In 
addition, the building block feature of the CPP that not only establishes reduced CO2 emissions standards for 
fossil-fuel-fired plants, but also provides for an increased reliance on gas-fired and renewable generation could 
present a problem for the plan if it is found that such beyond-the-fence measures are inconsistent with the 
provisions of section 111 of the CAA. However, the EPA may have been cognizant of the beyond-the-fence 

argument when it removed the demand-side management/energy efficiency building block from the proposed 
rule. 

 
 According to environmental attorney David Zilberberg of New York-based law firm Fried, Frank, Harris, 
Shriver, & Jacobson LLP, the likelihood of the states' Aug. 13, 2015 request for an emergency stay of the CPP 
being granted is unclear. "Given the novelty of the underlying issues, the likelihood of a stay is difficult to 

predict," contends Mr. Zilberberg, "but as many have observed, the grant of a stay of a regulation by the 
D.C. Circuit is rare.  No stay was granted in challenges to EPA's prior [greenhouse gas] GHG regulations. 
Although a stay was issued in the challenge to EPA's cross-state air pollution rule [CSAPR], that rule had a much 
tighter compliance deadline than the CPP.  As for the need to begin compliance planning, one would expect a 

decision regarding a stay would be made quickly enough so that this would not be an issue." 

 
Upcoming Election Cycle--The 2016 Presidential and Congressional elections clearly inject a degree of 
uncertainty into the CPP implementation process. Many of the Republican Presidential candidates have assailed 
the CPP, while others have called for the elimination of the EPA entirely. Should one of these candidates be 
victorious, the plan may find itself in the new President's crosshairs. According to Mr. Zilberberg, "There is 
something of a tradition of new administrations reversing the regulatory agenda of outgoing ones, [but] the 

process for doing so is a lot more cumbersome and time consuming for regulations that are in effect (which will 
be the case for the CPP by January 2017) as compared to regulations in the rulemaking process." 

 
Mr. Zilberberg opines that there would essentially be two options for a new administration to pursue if it 

were to try to undo the efforts to establish the CPP: "First, the President can push for a resolution under the 

“There is something of a tradition of new administrations reversing the 

regulatory agenda of outgoing ones, [but] the process for doing so is a lot 

more cumbersome and time consuming for regulations that are in effect.” 
 

-David Zilberberg, Corporate Special Counsel, 

  Fried, Frank, Harris, Shriver, & Jacobson, LLP 

https://www.snl.com/InteractiveX/article.aspx?ID=32921097
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Congressional Review Act, which allows Congress to overturn [a] regulation by joint resolution signed by the 
President. This approach would obviously require a compliant Congress with a filibuster-proof anti-CPP majority 
in the Senate. The more likely alternative for a President opposed to the CPP is to have EPA rescind or 
significantly revise the CPP via the formal rulemaking process, which is time consuming and sure to get caught 

up in litigation challenging the EPA's actions." Mr. Zilberberg concludes that "absent formally rescinding or 

modifying the CPP (or while those efforts are ongoing), a new administration can drag its feet in implementing 
and enforcing it, an approach which will also invite litigation." 

 
An Incomplete State Response--In light of the legal challenges already filed by many states and their strongly-

worded statements condemning the CPP, there is a distinct possibility that uncooperative states could throw a 
monkey wrench into the EPA's plans. Several states have indicated that they do not intend to file compliance 
plans, suggesting that the Agency may have to craft plans on behalf of these states under the [FIP] provision of 
the CPP. According to Mr. Zilberberg, "Given that there are [a] number of states that are on the same page as 
the federal government with respect to the need for cuts to GHG emissions, an outright collapse of the plan 
seems unlikely. One conceivable outcome (assuming the plan survives the legal challenges and the 2016 

election) is something similar to what resulted from the [Obama] administration's healthcare.gov rollout, which 
was the last time the federal government stepped in to implement a massive, complicated program in 
recalcitrant states." 

 
Protracted Litigation Involving Other EPA Rulemakings--The EPA has rarely relied upon section 111(d) of the 

CAA to regulate other types of emissions, and therefore there is limited precedent with respect to the Agency's 
authority under this section of the Act; however, it is worth noting that other attempts by the EPA in recent 
years to regulate power plant emissions have been the subject of protracted litigation. For example, the 
Agency's CSAPR, which was finalized in mid-2011 and developed in response to legal challenges to the Clean Air 
Interstate Rule, and is intended to address emissions of sulfur dioxide (SO2) and nitrogen oxide (NOx) in many 
eastern U.S. states, was overturned by the D.C. Circuit in 2012. At that time, the Court determined that CSAPR 
would effectively require certain states to implement SO2 and NOx reductions in excess of those specified in the 

rule. In addition, the Court concluded that the EPA developed CSAPR without obtaining adequate input from the 
states. The U.S. Supreme Court reversed the D.C. Circuit's decision in April 2014. The ultimate implementation 
date for CSAPR will be several years beyond the Jan. 1, 2012 date originally envisioned when the rule was 
established.  

 
The EPA's Mercury and Air Toxics Standards (MATS) rule, first proposed in 2011 and designed to 

regulate emissions of mercury, arsenic, and other metals from power plants, was upheld by the D.C. Circuit in 
April 2014. However, in June 2015, the U.S. Supreme Court overturned the D.C. Circuit's decision, agreeing 
with the appellants (which included several states, power generation companies, chambers of commerce, and 
the National Mining Association) that the Agency did not give adequate consideration to the costs to comply with 

the rule. The MATS regulations were developed in response to a 2008 D.C. Circuit ruling that vacated the 
Agency's Clean Air Mercury Rule, which was issued in 2005. Mr. Zilberberg acknowledges that if the MATS rule is 
ultimately vacated, opponents of the CPP "will no longer be able to argue that fossil fuel-fired power plants are 

subject to regulation under [Section 112 of the CAA]. However, this reasoning assumes that EPA will not take 
another pass at the MATS rule in the future, which seems unlikely." In fact, the case is now with the D.C. Circuit 
for review, and the EPA intends to address the Supreme Court's concerns in the near future. 

 
Although not related to plant emissions, the EPA's final rulemaking for water cooling intake structures at 

certain power plants was completed in May 2014, and a coalition of environmental groups and a separate group 
of energy companies and utility trade associations subsequently filed lawsuits against the Agency over the rule. 
The water intake rule is intended to "ensure that the location, design, construction, and capacity of the 
structures reflect the best technology available to minimize harmful impacts on the environment," namely fish, 
shellfish, and other aquatic life. 

 
RRA OUTLOOK 

 
 The CPP represents the Obama Administration's most aggressive effort to date to regulate emissions 
from the domestic power sector. The cost of complying with the rule, as estimated by the EPA, is a concern for 
many plant owners and is likely to be a focal point for the investment community. The EPA estimates the annual 
compliance cost associated with the CPP, when fully implemented in 2030, to be between $5.1 billion (under the 

mass-based approach) and $8.4 billion (under the rate-based approach). 
 

As one of the most capital-intensive industries in the U.S. economy, the power sector already has plans 
to invest several hundred billion dollars in the coming years (about $250 billion in the years 2015-2017, with 
this amount expected to increase meaningfully irrespective of the CPP) on a variety of infrastructure projects, 
including those related to transmission, system modernization, and environmental compliance for other types of 
emissions. The CPP's compliance costs will further increase the industry's capital needs as the compliance period 

https://www.snl.com/InteractiveX/article.aspx?ID=27941039
https://www.snl.com/InteractiveX/article.aspx?ID=33014747
https://www.snl.com/interactivex/article.aspx?id=33538101&KPLT=6
https://www.snl.com/InteractiveX/article.aspx?ID=29173667
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draws near. (For additional information regarding the industry's capital spending plans, refer to the 5/12/15 RRA 
Financial Focus Special Report entitled "Capital Expenditure Update – May 2015".) 
 

If successfully implemented, the power sector's CO2 emissions profile would be altered considerably, as 

would the fuel diversity of the nation's power plant fleet. However, the stiff resistance that the CPP is already 

facing from defiant states and certain corporate entities that have a vested interest in the health of coal-related 
industries suggest that the legal fight over the plan's future has only just begun.   
 

Russell Ernst 
Jim O'Reilly 
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